LAW NOTES

STANDING
ADDRESSED

I

n January 1992, in response
to a suit brought by The
HSUS and the Animal Legal
Defense Fund (ALDF), the
U.S. District Court for the District of Columbia ruled that the
U.S. Department of Agriculture
(USDA) violated the federal
Animal Welfare Act (AWA) by
denying basic protections to the
estimated fifteen million birds,
rats, and mice used annually in
research (see page 9).
This decision stems from the
suit that The HSUS and ALDF
filed in 1990 against the USDA
to compel it to begin protecting
birds, rats, and mice. The
USDA, which is responsible
for enforcing the AWA, has
since 1971 specifically excluded
birds, rats, and mice from the
definition of "animal" in the
regulations through which
USDA administers and enforces the AWA. The court
ruled that, since the AWA was
intended to assure humane
treatment to animals used in research, testing, or experimentation and since birds, rats, and
mice are in fact so used, the
USDNs exclusion of these animals from the definition of
"animal" violates the AWA.
The court ordered the USDA
to reconsider its denial of the
1989 petition filed with the
USDA by The HSUS and
ALDF that sought inclusion of
birds, rats, and mice in the
AWA regulations.
In addition to the decision on
the merits of the case, the court
issued a preliminary ruling in
April 1991 in which it made a
significant decision, holding
that The HSUS and ALDF had
demonstrated sufficient "standing" to remain in court.
("Standing" is a set of requirements that a plaintiff must meet
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in order for a court to recognize
that person or organization as
the proper party to bring the
suit.)
In any suit, the court makes
a preliminary inquiry-whether
the plaintiffs have standing to
challenge a particular action.
Because animals, like children
and incompetent adults, are
themselves inherently incapable
of using the courts, the question
of whether or not animal advocates and organizations have
standing to maintain a suit that
benefits animals is critical and
is often raised by opponents.
Because of this problem of
standing, lawyers from the
animal-protection community
too often find themselves
thrown out of court before they
even begin to make their case.
Animal-protection groups have
been held to lack standing because they do not own, possess,
use, or enjoy the laboratory
animals they seek to protect
through litigation. Such groups
certainly have a strong interest
in the well-being and protection
of laboratory animals, but
courts have held that such an
interest, however intense and
well-meaning, is too abstract to
be in itself sufficient to confer
standing. What organizational
plaintiffs must demonstrate is
known as a "legal injury" -a
concrete harm to their programs or activities. The considerations underlying such
decisions are, to an extent,
political and amount to a judgment by the courts as to what
parts of society should be able
to use the federal judicial system to further their own interests and, by extension, what
interests are worthy of judicial
protection.
Courts have also been reluctant to recognize the standing of
animal-protection organizations
because Congress, in drafting

the AWA, did not expressly
provide for suits by private parties to compel enforcement of
the act. Rather, Congress committed the enforcement and
administration of the act exclusively to the secretary of
agriculture.
In this particular suit, the
court chose to address only one
type of legal injury alleged by
The HSUS and ALDF-the inability of The HSUS and
ALDF to collect and disseminate information about laboratory animals due to the
USDNs failure and refusal to
include such animals under the
AWA regulations.
An organization whose primary function is the dissemination of data may be injured by
an agency's fuilure to provide or
collect that information. This
inability to disseminate data is
the basis of what is termed "informational standing." To sustain informational standing, a
plaintiff must assert a plausible
link between the injury to its
organizational activities and the
agency's action or inaction.
Moreover, the information's absence must render the organization's activities infeasible. It
is not necessary that all activities of an organization be made
totally infeasible, only that an
activity that is germane to the
organization's purpose be
significantly hindered.
In this suit The HSUS and
ALDF successfully argued that
the regulation, by failing to include birds, rats, and mice
within the act's protections and
reporting requirements, injures
the organizations by hindering
their ability to disseminate to
their members information
about the treatment and conditions of laboratory animals.
The USDA is required by
law to collect and publish information from registered re-

search facilities about laboratory animals protected by the
act. Excluding birds, rats, and
mice from the AWNs coverage
eliminated the need for
research facilities to gather and
report data about those species.
The information that The
HSUS and ALDF are seeking
to provide to their members is
information that Congress
mandated must be annually reported by the secretary of agriculture. The goal of The HSUS
and ALDF in seeking to disseminate that information is the
same as that of Congress in enacting the requirement: to ensure that laboratory animals are
treated in a humane manner.
The court noted that this case
does not involve a situation in
which The HSUS's and
ALDF's use of the data would
be inconsistent with the purpose for which it would be
gathered or in which the plaintiffs are seeking to bypass the
administrative enforcement
provisions to create their own
standards through the use of
private lawsuits. Rather, the
court declared, The HSUS and
ALDF are seeking to monitor
the proper enforcement of the
act in accord with its purposes.
Thus, the court found that The
HSUS and ALDF asserted sufficient legal injury to support
their standing to bring this suit.
The standing decision of
April 1991 and the January
1992 decision on the merits of
the case are both significant
victories. In March 1992 the
USDA filed a notice of appeal
with the U.S. Court of Appeals
for the District of Columbia
Circuit. A decision is expected
later this year.
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